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Public utilities are natural monopolies due to their dominance over
utility distribution. Absent government control, a utility company may
charge excessive fees or deliver low-quality services without bearing
negative consequences. As a result, every state subjects public utility
providers to the regulation of state utility commissions. Municipally-
operated utilities, however, are often exempt from state regulation. In
Pennsylvania, for example, municipal corporations are subject to the
regulation of the state Public Utility Commission only for utility services
provided beyond municipal boundaries. Services rendered within
municipal boundaries are virtually unregulated. Customers living within
municipal boundaries are therefore unprotected by the Public Utility
Commission and placed at a great disadvantage.
This Comment examines Pennsylvania's current jurisdictional
system over municipal utilities and the system's deficiencies. This
Comment also explores potential alternative claims that customers may try
to bring against a municipal corporation and explains why these claims are
not the cure for the deficiencies. Finally, this Comment recommends that
for the best interests of the public, the Public Utility Commission should
exercise exclusive jurisdiction over municipal corporations across the
state.
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I. INTRODUCTION
Today, all states, including Pennsylvania, have subjected public
utilities' to the jurisdiction of state utility commissions.2 The major
justification for such regulation is that public utilities are "natural
1. Under Pennsylvania's Public Utility Code, "public utility" includes any entity that
owns or operates infrastructure for providing electricity, natural gas, water, sewage
collection, transportation, communication, or another service for the public in exchange of
compensation. 66 PA. CONS. STAT. § 102 (2014).
2. Paul A. Meyer, The Municipally Owned Electric Company's Exemption From
Utility Commission Regulation: The Consumer's Perspective, 33 CASE W. Res. 294, 299
(1983). For example, Pennsylvania's Public Utility Code provides that every public utility
should furnish utility services in line with the regulations and orders of the Public Utility
Commission. 66 PA. CONS. STAT. § 1501 (2014).
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monopolies."3 Electricity and natural gas companies, for example, usually
own the transmission or distribution systems, thus preventing customers
from obtaining utility services from other sources.4 Without direct
government control, a monopoly may create negative impact by charging
excessive fees or delivering low-quality services.5 Utility industries,
therefore, have the "strongest public interest justification for regulation."6
Based on such concern, states have nacted statutes and regulations to
ensure that the public will receive adequate, reasonable, and affordable
utility services.7
Utilities operated by municipal corporations,8 however, are often
exempt from state regulations regardless of their monopoly status.9 Some
states grant municipal corporations an absolute exemption from state
regulations.° Others, including Pennsylvania, partially exempt municipal
corporations.1  Pennsylvania, for example, regulates municipal
corporations through its state utility commission only for services
3. Andrew P. Morriss, Implications of Second Best Theory for Administrative and
Regulatory Law: a Case Study of Public Utility Regulation, 73 CHI.-KENT L. REv. 135, 139
(1998).
4. See Otter Tail Power Co. v. United States, 410 U.S. 366, 377 (1973). The U.S.
Supreme Court in Otter Tail found that the electric utility company violated antitrust laws
when it exercised dominance over the transmission lines it owned and used such dominance
to foreclose competition. Id. Traditionally, a utility company provided bundled services
of generation, transmission, and distribution for its customers. Steve Kwon, Lloyd v.
Pennsylvania Public Utility Commission: Rates, Reimbursements, and Public Funding-
with the End of Rate Caps, Is It Time for Smart Metering in Pennsylvania?, 17 WIDENER
L.J. 591, 593 (2008). In an effort to break down the monopoly, in the 1990s, the
Pennsylvania legislature enacted the Electricity Generation Customer Choice and
Competition Act, 66 PA. CONS. STAT. §§ 2801-2815 (2014), and the Natural Gas Choice
and Competition Act, 66 PA. CONS. STAT. §§ 2201-2212 (2014). See also Kwon, supra
note 4, at 593. These two statutes allow customers to buy electricity and natural gas from
suppliers other than the local utility company, thus breaking down the utility companies'
monopoly in utility generation and transmission. Id. However, the electricity and natural
gas purchased from other sources are nonetheless distributed through the existing
distribution system that the local utility companies own. 66 PA. CONS. STAT. § 2807; id. §
2205. In other words, utility companies still enjoy the monopoly status in utility
distribution. See Kwon, supra note 4, at 593. The Public Utility Code has imposed various
duties on utility distributors to prevent them from charging unreasonable rates or providing
unreasonable services. 66 PA. CONS. STAT. § 2807; id § 2205.
5. See Morriss, supra note 3, at 141.
6. Id. at 140.
7. See id. For example, Pennsylvania's Public Utility Code declares its policy as
"enforcing uniform, fair and equitable residential utility service standards" and to "ensure
that service remains available to all customers on reasonable terms and conditions." 66
PA. CONS. STAT. § 1402 (2014).
8. For definition of "municipal corporation," see infra Part II.A.
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provided outside municipal boundaries.12 The underlying rationale for
such exemption is that local residents should manage local affairs without
interference from state governments.'3 Only a few states subject
municipally-operated utilities to the state utility commissions' exclusive
jurisdiction. 4
Municipal utilities have great impact not only in Pennsylvania, but
across the country. In Pennsylvania, at least 35 municipalities provide
electricity services."' Many others provide natural gas, water, and sewage
services.'6 For example, the City of Lancaster alone provides water
services for over 110,000 people.'7 Nationwide, as of 2014, municipally-
owned utilities provided electricity to more than 2000 cities and towns
across the United States, serving 14.4 percent of customers in the
country.'" Without supervision from state utility commissions, municipal
corporations have broad discretion in setting rates and providing
services.'9 Exempting municipal utilities from state regulations, as a
result, has turned them into "self-policing industries.2 °  Relying on
monopolies to self-regulate has been criticized as unrealistic.2' Without
protections from state utility commissions, the public has been placed at a
great disadvantage.22
This Comment will argue that Pennsylvania's Public Utility
Commission ("PUC") should exercise exclusive jurisdiction over
municipal corporations across the state. Part II will first define a municipal
corporation and its two forms of existence, "municipality" and "municipal
authority." Part II will then explain how municipally-operated utilities are
exempt from state regulation and the problems of such exemption. Part II
will further explore alternative claims that customers may try to bring
against a municipal corporation and explain how these claims cannot
provide comparable protections. Part III will propose to subject all
12.66 PA. CONS. STAT. § 1501 (2014).
13. THOMAS MCINTYRE COOLEY, A TREATISE ON THE CONSTITUTIONAL LIMITATION
WHICH REST UPON THE POWER OF THE STATES OF THE AMERICAN UNION 261 (7th ed. 1903).
14. Meyer, supra note 2, at 314.
15. See PA. MUN. ELEC. ASs'N, http://www.pmea.us/ (last visited Jan. 5, 2015).
16. For a list of municipal authorities that provide utility services in Pennsylvania, see
PA. MUN. AUTH. ASS'N, http://www.municipalauthorities.org/?page_id=30 (last visited
Jan. 5, 2015).
17. Water and Sewer, CITY OF LANCASTER, http:I www.cityoflancasterpa.com/water-
sewer (last visited Jan. 5, 2015).
18. Public Power: Shining a Light on Public Service, AM. PUB. POWER ASS'N (Sept.
2014), http://www. publicpower.org/Topics/Landing.cfm?ItemNumber=38510.
19. Meyer, supra note 2, at 316.
20.Id.
21.Id. at 296.
22. See id at 316-23.
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municipal corporations to the exclusive jurisdiction of the PUC and the
justifications for such a proposal.
II. BACKGROUND
In Pennsylvania, a public utility that maintains and operates
infrastructure for public services is subject to the regulation of the PUC.23
One of the PUC's main functions is to ensure that rates charged by a public
utility are just and reasonable.24 The PUC, for example, requires a public
utility to file a tariff for all the rates it plans to enforce.25 No public utility,
without orders from the PUC, can make changes to the rates previously
filed in the tariff.26 Additionally, Pennsylvania's Public Utility Code27
requires a public utility to provide its customers with a wide range of
protections, including assistance in bill payments.28 These protections are
implemented to ensure the utility services remain affordable for the
general public.29
Utility operated by a municipal corporation, however, is immune
from the PUC's regulation.3" An exception exists if the municipal
corporation provides utility services outside of its municipal boundaries.31
However, only these extraterritorial services are subject to PUC's
regulation.32 The intraterritorial services are kept immune.33 Adding to
the confusion, a municipal corporation may exist in the form of either
"municipality" or "municipal authority."34 If the municipal corporation
provides utilities as a municipal authority, then it may be entirely exempt
from the PUC's regulation.35 Consequently, customers in Pennsylvania,
if living within the municipal boundaries or served by a municipal
authority, would be outside of the PUC's protection.36 Before further
explaining how municipal corporations are exempt from the PUC's




27.66 PA. CONS. STAT. §§ 101-3316 (2014).
28.66 PA. CONS. STAT. §§ 1401-1419 (2014). See also infra Part II.B.1 (explaining
the statutory protections a regulated public utility is obliged to provide for its customers).
29.Id. § 1402(3) (2014).




34. See 1 PA. CONS. STAT. § 1991 (2014); see 53 PA. CONS. STAT. § 5602 (2014); see
also George A. Bibikos, "Municipal Corporations" And Public Utility Service in
Pennsylvania, 13 WIDENER L.J. 879, 880 (2004).
35. Bibikos, supra note 34, at 885; see also Graver v. Pa. Pub. Util. Comm'n, 469
A.2d 1154, 1156-57 (Pa. Commw. Ct. 1982).
36. See Bibikos, supra note 34, at 882-85.
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regulation, it is necessary to define a municipal corporation and its two
different forms of existence, "municipality" and "municipal authority."
A. Definition of "Municipal Corporation"
Pennsylvania's Public Utility Code defines "municipal corporation"
as "[a]ll cities, boroughs, towns, townships, or counties of [the state of
Pennsylvania], and also any public corporation, authority, or body...
created or organized under [state law] for the purpose of rendering any
service similar to that of a public utility."37 A municipal corporation may
exist in the form of either a "municipality" or a "municipal authority."38
Cities, boroughs, towns, townships, and counties are considered
municipalities.39 Public corporations, authorities, and bodies created or
organized under state law are considered municipal authorities.4"
1. Definition of "Municipality" and "Municipal Authority"
Pennsylvania's Statutory Construction Act ("PSCA")41 provides a
default definition of "municipality."42 Under the PSCA, unless a different
statute clearly indicates otherwise, a municipality is defined as "a county,
city, borough, [or] incorporated town or township."43 For "municipal
authority," the PSCA fails to provide a definition but refers to the
Municipality Authorities Act of 1945 ("MAA") 4 for authority.45 The
MAA defines a municipal authority as "[t]he body or board authorized by
law to enact ordinances or adopt resolutions for the particular
municipality."46  Understanding the definitions of "municipality" and
"municipal authority" is necessary before the relationship between them
can be analyzed.
37. 66 PA. CONS. STAT. § 102 (2014).
38. See 1 PA. CONS. STAT. § 1991; see 53 PA. CONS. STAT. § 5602; see also Bibikos,
supra note 34, at 880.
39. See 1 PA. CONS. STAT. § 1991; see also Bibikos, supra note 34, at 880.
40. See 53 PA. CONS. STAT. § 5602 (2014); see also Bibikos, supra note 34, at 880.
41.1 PA. CONS. STAT. §§ 1501-1991 (2014).
42.Id. § 1991.
43. Id. The PSCA provides that this definition is for statutes enacted on or after
January 1, 1975. Id. For statutes enacted before December 31, 1974, a municipality is
defined as "a city, borough, or incorporated town." Id.
44.53 PA. CONS. STAT. §§ 5601-5623 (2014).
45. 1 PA. CONS. STAT. § 1991. The PSCA defines "municipal authority" as "[a] body
corporate and politic created pursuant to the Municipality Authorities Act of 1935 or to the
Municipality Authorities Act of 1945." Id. The Municipality Authorities Act of 1945 was
enacted to repeal and replace the Municipality Authorities Act of 1935. See Graver v. Pa.
Pub. Util. Comm'n, 469 A.2d 1154, 1155-56 (Pa. Commw. Ct. 1982).
46. 53 PA. CONS. STAT. § 5602. The provision further defines a municipality as "[a]
county, city, town, borough, township, or school district of the Commonwealth." Id.
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2. The Relationship Between "Municipality" and "Municipal
Authority"
Neither the PSCA nor the MAA clarifies the relationship between
municipalities and municipal authorities. Courts, however, have held that
municipal authorities are not "creatures, agents or representatives of the
municipalities that organize them but are independent agencies of the
commonwealth."4 7  Similarly, one court analogized the relationship
between municipalities and municipal authorities to a parent-child
relationship.4"
B. Current Jurisdiction over Municipal Corporations in Utility Matters
1. Jurisdiction over a Municipal Corporation for Utility Services
Provided Outside of its Municipal Boundaries
A municipal corporation is subject to the jurisdiction of the PUC for
any utility services that it provides outside of its municipal boundaries.49
For these extraterritorial services, the municipal corporation is regulated
by the PUC with the same force and in the same manner as any other public
utility."0 The municipal corporation, for example, is required to file a tariff
with the PUC for all the extraterritorial rates it plans to enforce.51 It is also
obliged to notify its customers who live outside of the municipal
boundaries of the proposed rate change.52 Customers who do not agree
with the change may have a fair opportunity to object or provide comments
to the PUC.53 Additionally, as part of the PUC's protection, these
customers are entitled to a payment plan to amortize their bills over a
specified period of time once they default on a payment.54 Low-income
households who have trouble making their payments may participate in a
customer assistance program ("CAP") to further lower their bills.55 For
47. O'Hare v. Cty. of Northampton, 782 A.2d 7, 13 (Pa. Commw. Ct. 2001) (citing
Commonwealth v. Erie Metro. Transit Auth., 281 A.2d 882, 884 (Pa. 1971)); State Coll.
Borough Auth. v. Pa. Pub. Util. Comm'n, 31 A.2d 557, 560 (Pa. Super. Ct. 1943). See also
Bibikos, supra note 34, at 881.
48. State Coll., 31 A.2d at 560. The court found that the State College Borough
Authority, though created by the Borough, was not an agency of latter, but a separate entity.
Id. "The Borough is the parent, the Authority the child." Id.





54.66 PA. CONS. STAT. § 1405(a)-(b) (2014).
55. 52 PA. CODE. § 69.263 (2014). A regulated public utility is obliged to develop a
CAP to assist low-income households with bill payments. Id. Customers enrolled in CAP
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qualified households, their electricity or natural gas services should not be
terminated during winter.
56
However, whether the PUC may regulate both municipalities and
municipal authorities is controversial.57 On the one hand, the Public
Utility Code implies that the PUC should have jurisdiction over both
municipalities and municipal authorities for the extraterritorial utility
services they provide.58 Several court and administrative decisions have
confirmed such implication, recognizing that both municipalities and
municipal authorities are municipal corporations subject to the PUC's
regulation.59 On the other hand, a number of courts tend to exempt
municipal authorities from the PUC's jurisdiction entirely.6" Interpreting
the MAA,61 these courts concluded that the courts of common pleas62 have
the exclusive jurisdiction over municipal authorities on utility matters,
including those provided extraterritorially.63 Currently, the latter view has
make payments based on their household size and income, resulting in a potentially lower
bill. Id. § 69.261.
56. 66 PA. CONS. STAT. § 1406(e) (2014). Winter is defined as occurring after
November 30th and before April 1 st. Id. Customers with household income not exceeding
250 percent of the federal poverty level are qualified for this protection. Id.
57. Bibikos, supra note 34, at 883.
58. 66 PA. CONS. STAT. § 1501. The Public Utility Code specifically provides that the
PUC has jurisdiction over the extraterritorial services a municipal corporation provides.
Id. Because a municipal corporation under the Public Utility Code encompasses both
municipal authorities and municipalities, the PUC should have jurisdiction over both of
them for the extraterritorial services they provide. Id. § 102.
59. E.g., Shryock Bros., Inc. v. Uwchlan Twp., No. C-20066648, 2007 Pa. PUC
LEXIS 67, at *32 (Pa. P.U.C. 2007) (holding that the PUC had jurisdiction over Uwchlan
Township, a municipality, when it provided extraterritorial utility services); Port Auth. of
Allegheny Cry. v. Pa. Pub. Util. Comm'n, 217 A.2d 810, 814 (Pa. Super. Ct. 1966) (holding
that the PUC had jurisdiction over the county port authority because the port authority was
a municipal corporation as defined under the public utility law); State Coll. Borough Auth:
v. Pa. Pub. Util. Comm'n, 31 A.2d 557, 562 (Pa. Super. Ct. 1943) (holding that the borough
authority was subject to the jurisdiction of the PUC of its utility service rendered beyond
its municipal boundaries); see also Bibikos, supra note 34, at 884.
60. Bibikos, supra note 34, at 885.
61.53 PA. CONS. STAT. § 5607(d)(9) (2014). The statute grants the courts of common
pleas jurisdiction to determine the reasonableness of rates and services provided by a
municipal authority. Id. However, the statute is not clear about whether such jurisdiction
covers extraterritorial services or not. Id.
62. Courts of common pleas are Pennsylvania's trial-level courts. PA. CONST. art. V,
§5.
63. E.g., Graver v. Pa. Pub. Util. Comm'n, 469 A.2d 1154, 1156 (Pa. Commw. Ct.
1982) (holding that under the MAA, courts of common pleas have exclusive jurisdiction
over all the utility services provided by municipal authorities, including those provided
extraterritorially). First, the Graver court confirmed that the Municipality Authorities Act
of 1945 repealed the inconsistent provisions of the Public Utility Law of 1937 that gave
the PUC jurisdiction to regulate the municipal authority and thus granted the courts of
common pleas the exclusive jurisdiction. Id. at 1156 (citing Rankin v. Chester Mun. Auth.,
68 A.2d 458,461 (Pa. Super. Ct. 1949)). The court then found the Municipality Authorities
Act of 1945 repealed the Public Utility Code of 1978, even though the latter was enacted
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gained greater support.' The PUC seems to have agreed with this view,
stating on its website that it does not have authority to regulate municipal
authorities.65
The MAA, unfortunately, does not provide municipal customers with
the same protections as the Public Utility Code.66 Under the MAA, a
municipal authority is not obligated to provide any payment assistance for
its customers who have trouble in making payments.67 In fact, the
municipal authority could terminate the electrical service immediately
upon a customer's default on payments, even during the winter.68 The
MAA gives customers a right to sue in a court of common pleas only when
the municipal authority fails to provide "reasonable and uniform rates" or
"adequate, safe, and reasonable services.69  With limited guidance
provided in the statute,7" courts are left to decide whether rates and
services were "reasonable" and "adequate."
71
2. Jurisdiction over a Municipal Corporation for Utility Services
Provided Within its Municipal Boundaries
For any utility services provided within municipal boundaries, a
municipal corporation is exempt from the PUC's regulation.72 The Public
30 years later than the former, based on Section 1962 and 1963 of the Statutory
Construction Act. Id. at 1156-57. The court reasoned that although the Public Utility Law
of 1937 was repealed, its provisions at the same time were reenacted as the Public Utility
Code of 1978 in substantially the same terms, rendering the provisions of the earlier Public
Utility Law continued in active operation. Id. at 1156. Therefore, the Municipality
Authorities Act of 1945, as intermediate statute, shall be construed to remain in force and
to modify the Public Utility Code of 1978 in the same manner as it modified the earlier
statute, the Public Utility Law of 1937. Id. at 1157. See also Bibikos, supra note 34, at
885.
64. Bibikos, supra note 34, at 885.
65. See PA. PUB. UTIL. COMM'N, www.puc.
state.pa.us/consumer info/water/wastewater.aspx (last visited Dec. 19, 2014).
66. See 53 PA. CONS. STAT. §§ 5601-5623 (2014).
67. See id. The MAA simply does not impose such a duty on municipal authorities.
Id.
68. See id The MAA does not provide a winter termination protection as the Public
Utility Code does. Id.
69.53 PA. CONS. STAT. § 5607(d)(9).
70. Id. The MAA provides only the general purposes for which the fees can be
charged and collected. E.g., id § 5607(d)(21)-(22).
71.E.g., Falls Twp. Auth. v. Penn Park, Inc., 61 Pa. D. & C.2d 533, 536 (C.P. 1972)
(finding flat rate charged by the authority was not unreasonable, as long as "the rates were
fixed in a manner prescribed by the statute and at such levels as to meet the obligations of
the authority"); Butler Twp. Area Water & Sewer Auth. v. Dep't of Envtl. Res., 664 A.2d
185, 188 (Pa. Commw. Ct. 1995) (holding that "the size of a distribution area and whether
and/or how a particular service is to be provided" are relevant factors in determining the
reasonableness and adequacy of the services provided).
72.66 PA. CONS. STAT. § 1501 (2014).
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Utility Code clearly indicates that the PUC's jurisdiction extends only to
utility services rendered beyond municipal boundaries.73  Without
supervision from the PUC, municipal corporations have broad discretion
in setting rates and providing services.74 Services rendered within
municipal boundaries have become virtually unregulated.7"
Unfortunately, neither statutes nor regulations have been enacted to
address the issue of the inadequate protections for those living within
municipal boundaries.
B. Potential Claims Under Common Law or Consumer Protection Law
and Their Limitations
In the absence of the PUC's protections, customers may try to raise
claims under common law or consumer protection law against a municipal
corporation's misconduct.76 Those claims, however, likely do not provide
customers with protections comparable to those provided under the Public
Utility Code.77 Consequently, common law and consumer protection law
claims cannot cure the current jurisdictional system's deficiencies.
1. Common Law Negligence Claims and Their Limitations
Utility customers may try to raise a negligence claim when a
municipal corporation provides unreasonable services or charges
unreasonable fees.78 In Pennsylvania, a common law negligence claim
requires a plaintiff to show that: "(1) the defendant had a duty to conform
to a certain standard of conduct; (2) the defendant breached that duty; (3)
the breach caused the injury in question; and (4) the plaintiff incurred
actual loss or damage."79 The existence of a duty of care is the most
significant element.8" Pennsylvania state courts weigh the following five
factors in determining whether a duty of care exists: "(1) the relationship
between the parties; (2) the social utility of the [defendant's] conduct; (3)
the nature of the risk imposed and foreseeability of the harm incurred; (4)
the consequences of imposing a duty upon the [defendant]; and (5) the
overall public interest in the proposed solution."'" Considering a
73.Id.
74. Meyer, supra note 2, at 316.
75. See id
76. See Roger D. Colton, Using State Utility Commission Regulations to control the
"Unregulated" Utility, 27 CLEARINGHOUSE REV. 443, 444-50 (1993).
77. See 66 PA. CONS. STAT. §§ 1401-1419 (2014).
78 See Colton, supra note 76, at 449.
79. Alderwoods (Pa.), Inc. v. Duquesne Light Co., 52 A.3d 347, 352 (Pa. Super. Ct.
2012) (citing Krentz v. Conrail, 910 A.2d 20, 27 (Pa. 2006)).
80. Id. (citing Althaus v. ex rel. Cohen, 756 A.2d 1166, 1168 (Pa. 2000)).
81. Id. (citing Althaus, 756 A.2d at 1169).
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municipal corporation's monopoly status over its citizens and the great
social interest involved in the utility services, customers may argue that
the municipal corporation does owe them a duty of care.82
A court, however, will likely dismiss the negligence claim based on
governmental immunity." A local agency, shielded under governmental
immunity, is not liable for any injury to person or property caused by it or
its employees.4 Although a statutory exception for utility service facilities
exists,85 it applies only when a utility facility owned by the local agency
involves a dangerous condition that caused an injury.s6 To successfully
establish such a claim against the local agency, however, a plaintiff has to
show that "the dangerous condition created a reasonably foreseeable risk"
of the injury incurred and that "the local agency had actual notice or could
reasonably be charged with notice under the circumstances of the
dangerous condition at a sufficient time prior to the event to have taken
measures to protect against the dangerous condition.817  A customer,
however, would likely find it difficult to prove such elements when
challenging a municipal corporation's charge of unreasonable fees.
Accordingly, the negligence claim will likely be barred under
governmental immunity.88
2. Breach of Contract Claims and Their Limitations
Alternatively, customers may try to raise a breach of contract claim
against a municipal corporation.9 Pennsylvania has recognized that the
fee charged by a municipal corporation for utility services is not a tax, but
is instead compensation.9" The municipal corporation thus enters into a
contract with its customers when supplying utilities to them.91
The extent of protection that customers may obtain from the breach
of contract claim is unclear. In the absence of a contractual agreement and
82. See Barnes Laundry Co. v. Pittsburgh, 109 A. 535, 540 (Pa. 1920) (holding that a
city operating a water plant was a monopoly and thus could not treat its customers
unreasonably); see Munn v. Illinois, 94 U.S. 113, 132 (1876) (holding that the fourteen
warehouses in Chicago owned by the plaintiffs were a "virtual monopoly," thus the storage
fees should be reasonably charged); see W. Pa. Water Co. v. Pa. Pub. Util. Comm'n, 370
A.2d 337, 364 (Pa. 1977) (finding public utility service involved great public interest); see
also Sandford v. R.R. Co., 24 Pa. 378, 380 (1855) (holding that the railroad company's
operation involves great social interest, and thus the railroad owed a duty to perform).






89. See Colton, supra note 76, at 444.
90. Rieker v. Lancaster, 7 Pa. Super. 149, 156 (1898).
91. Jolly v. Monaca Borough, 65 A. 809, 810 (Pa. 1907).
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the PUC's regulation, a municipal corporation arguably does not need to
provide its customers with any payment assistance like the programs
provided by a regulated public utility. 92 Customers, however, may argue
that the duties imposed by the Public Utility Code have become part of the
reasonable commercial standard observed in the utility industry.93 These
statutory duties, consequently, should be incorporated as implied duties
into the contract between a municipal corporation and its customers.94
Such an argument may find support in the Uniform Commercial Code
(UCC),95 where a duty of good faith encompasses both a subjective mind
of honesty and compliance of the reasonable commercial standard.96 A
municipal corporation's deviation from the widely practiced commercial
standard, therefore, likely violates the duty of good faith and may give rise
to an action for breach of contract.97
However, this argument might encounter challenges. First, utilities
provided by a municipal corporation may be categorized as "services"
instead of "goods."98 If they are categorized as services, then the UCC
will not apply.99 Moreover, a number of courts in Pennsylvania have
refused to find a duty of good faith in every contract. °0 To impose such a
duty, according to these courts, a confidential or fiduciary relationship
must first exist.101 Such a requirement raises the barrier even higher for a
92. See 66 PA. CONS. STAT. §§ 1401-1419 (2014).
93. See Colton, supra note 76, at 447.
94. Id.
95.13 PA. CONS. STAT. §§ 1101-9809 (2014).
96. Colton, supra note 76, at 447. See also 13 PA. CONS. STAT. § 1201. Under the
UCC, a duty of good faith is implied in every contract. Id. § 1304.
97. Blue Mt. Mushroom Co. v. Monterey Mushroom, 246 F. Supp. 2d 394, 400 (E.D.
Pa. 2002) (citing Somers v. Somers, 613 A.2d 1211, 1213 (Pa. Super. Ct. 1992)). The Blue
Mt. Court recognized that in Pennsylvania, alleged breach of duty of good faith cannot be
an independent cause of action. Id. Rather, such claim should be pursued under a breach
of contract action. Id. at 401. See also Colton, supra note 76, at 447.
98. Although some courts have found that electricity, natural gas, and water are
"goods," most of these findings occur in personal injury and warranty claims rather than
breach of contract claims. See Gardiner v. Philadelphia Gas Works, 197 A.2d 612, 614
(Pa. 1964); Schriner v. Pa. Power & Light Co., 501 A.2d 1128, 1129 (Pa. Super. Ct. 1985);
Gall v. Allegheny Cty. Health Dep't, 555 A.2d 786, 789 (Pa. 1989). Courts will more
likely find sewage rights as "service" rather than "goods." Grace v. Zimmerman, 853
S.W.2d 92, 96 (Tex. App. 1993).
99.13 PA. CONS. STAT. § 2106(a). The UCC applies only to transactions of "goods."
Id. "Goods" are defined as "all things ... which are movable at the time of identification
to the contract for sale, other than the money in which the price is to be paid, investment
securities. . . and things in action." Id. § 2105.
100. Agrecycle, Inc. v. City of Pittsburgh, 783 A.2d 863, 867 (Pa. Commw. Ct. 2001).
101. Id. The court held that the obligation of good faith may not be implied in the
following situations:
(1) [A] plaintiff has an independent cause of action to vindicate the same rights
with respect to which the plaintiff invokes the duty of good faith; (2) such
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customer to successfully bring a breach of contract claim against a
municipal corporation.
3. Claims Under Pennsylvania's Unfair Trade Practices and
Consumer Protection Law 10 2  ("UTPCPL") and Their
Limitations
Customers may also try to raise a UTPCPL claim against a municipal
corporation's unfair practice.1 °3  The UTPCPL prohibits a person,
including a natural person or any legal entity,1° from engaging in "[u]nfair
methods of competition and unfair or deceptive acts or practices in the
conduct of any trade or commerce.' 105 Without the PUC's regulation, a
municipal corporation has broader discretion in serving its customers and
thus is more likely to engage in unfair practices."°6 Although the Public
Utility Code might not be applicable to a municipal corporation directly,
it may be used to establish a standard of fairness under the UTPCPL to
hold a municipal corporation liable.1" 7
A court, however, will likely dismiss any UTPCPL claim raised
against a municipality.108 In Meyer v. Community College of Beaver.
County,109 the Pennsylvania Supreme Court held that a political
subdivision is not subject to the UTPCPL's regulation."
0  Political
subdivisions generally include counties, cities, boroughs, and
townships.11' Because counties, cities, boroughs, and townships are
implied duty would result in defeating a party's express contractual rights
specifically covered in the written contract by imposing obligations that the party
contracted to avoid; or (3) there is no confidential or fiduciary relationship
between the parties.
Id. (citing Dep't of Transp. v. E-Z Parks, Inc., 620 A.2d 712, 717 (1993)).
102. 73 PA. STAT. ANN. §§ 201-1 to 201-9.3 (West 2008 & Supp 2015).
103. Colton, supra note 76, at 448.
104. 73 PA. STAT. ANN. § 201-2.
105. Id. § 201-3. The statute lists 20 examples of "unfair methods of competition"
and "unfair or deceptive acts or practices" with a non-exclusive clause including "any other
fraudulent or deceptive conduct which creates a likelihood of confusion or
misunderstanding." Id. § 201-2(4).
106. Unlike a regulated public utility, an unregulated municipal corporation does not
need preapproval from the PUC on its proposed rates and services. See 66 PA. CONS. STAT.
§ 1302 (2014).
107. Colton, supra note 76, at 448.
108. See Meyer v. Cmty. Coll. of Beaver Cty., 93 A.3d 806, 814 (Pa. 2014).
109. Meyer v. Cmty. Coll. of Beaver Cty., 93 A.3d 806, 814 (Pa. 2014).
110. Id.
111. 1 PA. CONS. STAT. § 1991 (2014). Apolitical subdivision is defined as including
"[a]ny county, city, borough, incorporated town, township, school district, vocational
school district and county institution district." Id.
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municipalities,1 12 a court will likely hold that these municipalities are not
subject to the UTPCPL.
Customers who bring a UTPCPL claim against a municipal authority
might face a different challenge. Unlike a municipality, a municipal
authority is likely subject to the regulation of the UTPCPL because it is
not a political subdivision.1 13 The UTPCPL is broad enough to encompass
almost any type of legal entity and, therefore, its regulatory power is wide-
spread. 14 Nonetheless, a customer's UTPCPL claim against a municipal
authority may be dismissed if the municipal authority merely fails to
provide a certain service.115 Courts have held that a violation of the
UTPCPL must involve misfeasance or some improper performance, rather
than only nonfeasance, which is a failure to perform.'16 Therefore, a
municipal authority's failure to provide a service, no matter how unfair
that failure is, is not sufficient by itself to trigger a UTPCPL claim."'
III. ANALYSIS
To ensure that customers served by municipal corporations are
adequately protected, all municipal corporations in Pennsylvania should
be subject to the exclusive jurisdiction of the PUC.11 Under such legal
mechanism, a municipal corporation would be required to obtain approval
from the PUC for all the rates and services that it plans to enforce, either
within or outside of its municipal boundaries."9 It would also be required
to give notice of any proposed rate change to all customers, regardless of
where they live, so that they may timely object or provide comments
before the PUC.12° A municipal corporation would then be obligated, like
any regulated public utility, to sponsor a customer assistance program for
112. 53 PA. CONS. STAT. § 5602 (2014); 1 PA. CONS. STAT. § 1991.
113. 1 PA. CONS. STAT. § 1991. The defmition of "political subdivision" does not
include "municipal authority." Id. In addition, "municipal authority" and "municipality"
are independent and separate entities. See supra Part I.A.2 (explaining the relationship
between "municipality" and "municipal authority").
114. 73 PA. STAT. ANN. § 201-2 (West 2008 & Supp 2015).
115. See Gordon v. Pa. Blue Shield, 548 A.2d 600, 604 (Pa. Super. Ct. 1988).
116. E.g., id. In Gordon, the insured brought an action under UTPCPL against the
insurer after the latter denied payment of medical bills arising from an automobile accident.
Id. at 602. The court concluded that the insured's claim failed because a mere refusal to
pay was not actionable misfeasance. Id. at 604.
117. Id. at 604; see also Tenos v. State Farm Ins. Co., 716 A.2d 626, 631 (Pa. Super.
Ct. 1998) (holding that to successfully raise a UTPCPL claim, specific averments of fraud
must be raised).
118. See Meyer, supra note 2, at 323.
119. 66 PA. CONS. STAT. § 1302 (2014).
120. Id. § 1308.
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low-income households.12' Moreover, a municipal utility would be
forbidden to terminate its customers' power during winter. 1
22
A few states have already subjected municipal utilities to the
exclusive state regulations.22 For example, New York's state utility
commission regulates municipal corporations so long as they furnish
public utility services.124 Other states that subject municipal utilities to
exclusive state regulations include Wisconsin and Massachusetts. 1
25
In fact, Pennsylvania has already moved one step towards this
direction.'26 The Natural Gas Choice and Competition Act,127 enacted in
1999, provides that any city that distributes natural gas within its city limits
shall be subject to the regulation of the PUC.128 Through the Natural Gas
Choice and Competition Act, Pennsylvania has subjected Philadelphia
Gas Works ("PGW"), the largest municipal gas provider in the United
States,129 to the PUC's exclusive jurisdiction.3 °  Considering the
deficiencies of the current jurisdictional systems,3 ' Pennsylvania should
go further and authorize the PUC to regulate other types of municipally-
owned utilities, including electricity, water, and sewage.
A. The PUC Should Exercise Exclusive Jurisdiction over Municipal
Authorities
Giving municipalities and municipal authorities disparate
jurisdictional treatment'3 2 has created great unfairness for customers. An
example illustrates this point: under the current jurisdictional system, a
township that provides utility services beyond its borders is subject to the
PUC's regulation for such services it provides.'33 All of the burdens
121. 52 PA. CODE § 69.263 (2014).
122. 66 PA. CONS. STAT. § 1406(e) (2014); supra note 56.
123. Meyer, supra note 2, at 314.
124. N.Y. GEN. MuN. LAW § 364 (McKinney 2005); see also Meyer, supra note 2, at
314.
125. Meyer, supra note 2, at 314.
126. See 66 PA. CONS. STAT. § 2212 (2014).
127. 66 PA. CONS. STAT. §§ 2201-2212 (2014).
128. Id. § 2212(b).
129. PGW, Around Our City, Around the Clock, PGW,
http://www.pgworks.com/residential/about-us/about-pgw (last visited Jan. 4, 2015).
130. PGW has published all of its tariffs and rate filings with the PUC on its website.
See Rate Filings, PGW, http://www.pgworks.com/index.php/business/customer-care/rates
(last visited Jan. 4, 2015).
131. See supra Part II.B (explaining that utility customers living within municipal
boundaries or served by municipal authorities are outside of the PUC's protection, and
accordingly they have been placed at a great disadvantage).
132. See supra Part I.B.1 (explaining the different jurisdictional treatment for
municipalities and municipal authorities).
133. 66 PA. CONS. STAT. § 1501 (2014).
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imposed by the PUC, 134 however, could be lifted if the township provides
utility services through a municipal authority.135 Unlike the township, the
municipal authority is entirely immune from the PUC's regulation.'36 The
municipal authority, regulated under the MAA, has no duty to provide any
payment plan for customers who have defaulted on a payment before
terminating their services.37 It is also not obligated to sponsor any
customer assistance program for low-income households.138 Customers
now served by the municipal authority, consequently, would be placed at
a great disadvantage. 139 Moreover, the township is likely not liable for any
of the municipal authority's misconduct because the municipal authority
is not an agent of the township. 141
The MAA does allow customers to sue in the court of common pleas
when the municipal authority fails to provide "reasonable and uniform
rates" or "adequate, safe, and reasonable services.,141  Such recourse,
however, cannot provide customers with the protections comparable to
those provided under the Public Utility Code. The MAA does not define
"reasonable and uniform rates" or "adequate, safe, and reasonable
services.,142 Even though the Pennsylvania Supreme Court in Elizabeth
Township v. Municipal Authority of McKeesport143 ruled that a court of
common pleas may sit as a ratemaking agency in the same manner as the
PUC, a court is not obligated to use the standard established under the
Public Utility Code to measure whether the rates or services provided by
a municipal authority are reasonable.144
134. See supra Part f.B. 1 (explaining the obligations the PUC imposes on a regulated
public utility).
135. See id. (explaining that a municipal authority is likely immune from the
regulation of the PUC and subject to the exclusive jurisdiction of the courts of common
pleas). See also Graver v. Pa. Pub. Util. Comm'n, 469 A.2d 1154, 1156 (Pa. Commw. Ct.
1982).
136. Id.
137. See 53 PA. CONS. STAT. §§ 5601-5623 (2014). The MAA does not require a
municipal authority to provide any payment plan or amortization for customers who have
failed to make their payments. Id.
138. Id. The MAA does not require a municipal authority to establish any customer
assistance program in helping low-income customers to make payments. Id.
139. See Bibikos, supra note 34, at 887-89.
140. See supra Part II.A.2 (explaining the relationship between "municipality" and
"municipal authority").
141. 53 PA. CONS. STAT. § 5607(d)(9).
142. See Id. §§ 5601-5623.
143. Elizabeth Twp. v. Mun. Auth. of McKeesport, 447 A.2d 245 (Pa. 1982).
144. Id. at 248. Pennsylvania Supreme Court's such holding in Elizabeth, arguably,
is limited only to the issue presented before it. The issue before the Supreme Court was
whether a party challenging the reasonableness of rate against a municipal authority before
the court of common pleas should be entitled to a jury trial. Id. at 246. The Court ruled
that a jury trial was not available because a court of common pleas should conduct in the
same manner as the PUC in hearing rate challenges. Id. at 247. Because a jury trial was
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In fact, a court could hardly sit in the same manner as an executive
agency because a court's jurisdiction is related only to the controversy
presented before it.145 Unlike the PUC, a court simply cannot require a
municipal authority to report its proposed rate or service changes in the
absence of any controversy being presented before it.146 As a result,
customers served by a municipal authority will not be aware of any rate
change and thus will have no opportunity to object until they receive the
new bill.147 A court, in addition, does not have the power to supervise
municipal authorities in the same manner as the PUC. 4 Granting a court
such power would otherwise undermine the "separation of powers"
system. 149
Furthermore, a court might choose to defer to a municipal authority's
ratemaking decision rather than inquire into the details of it.15° Lacking
executive power, a court could not substitute a government agency's
discretion with its own judgment even though it might disagree with the
agency's action.151 On the contrary, as an administrative agency, the PUC
possesses investigatory powers to challenge a utility provider's action.'
Specifically, the Public Utility Code grants the PUC the power to
investigate any public utility with regards to its condition and management
whenever the PUC finds necessary."5 Moreover, the PUC's decision-
making process frequently involves experts, formulas, and complex
not available at the PUC, similarly it would not be available in the court of common pleas.
Id. The Elizabeth decision clearly does not suggest that a court, in order to sit in the same
manner as the PUC, is obligated to use the same standard the PUC uses to hear rate
challenges.
145. Commonwealth v. Gross, 101 A.3d 28, 32 (Pa. 2014). The Pennsylvania
Constitution provides that a court of common pleas has original jurisdiction in all cases.
PA. CONST. art. V. § 5. Pennsylvania's Judicial Code provides that a court of common
pleas has original jurisdiction in all actions and proceedings. 42 PA. CONS. STAT. § 93 1(a)
(2014). See also Bibikos, supra note 34, at 889-90.
146. Regulated by the PUC, every public utility is obligated to file tariff for "all rates
established by it and collected or enforced, or to be collected or enforced, within the
jurisdiction of the commission." See 66 PA. CONS. STAT. § 1302 (2014). See Bibikos,
supra note 34, at 889-90.
147. Under the PUC's regulation, every public utility shall give interested parties a
notice of the proposed rate changes. See 66 PA. CONS. STAT. § 1308.
148. Bibikos, supra note 34, at 890.
149. Id.
150. Blumenschein v. Housing Auth. of Pittsburgh, 109 A.2d 331, 335 (Pa. 1954).
The Pennsylvania Supreme Court recognized that as an "elementary principle of law,"
courts "will not review the actions of governmental bodies or administrative tribunals
involving acts of discretion, in the absence of bad faith, fraud, capricious action or abuse
of power." Id.
151. Id.
152. Bibikos, supra note 34, at 890.
153. 66 PA. CONS. STAT. § 331 (2014).
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calculations.5 4 A court, without executive power, is simply not equipped
to question a municipal authority's action.155
Therefore, customers served by a municipal authority are much less
protected than customers served by a regulated public utility. 156 Indeed,
exempting municipal authorities from the PUC's regulation turns those
municipal authorities into self-regulating industries.157 Most municipal
authorities lack the expertise of the PUC and the financial ability to
procure independent advice.'58 Therefore, to give the public better
protections, the PUC should exercise exclusive jurisdiction over all
municipal authorities.'59
B. The PUC Should Exercise Exclusive Jurisdiction over Municipal
Corporations for Utility Services Provided Both Within and Outside
of the Municipal Boundaries
Subjecting municipal authorities to the exclusive jurisdiction of the
PUC, however, is only the first step in ensuring municipal utility
customers adequate protections. Currently, when a municipality provides
utility services both within and outside of its municipal boundaries, only
the extraterritorial services are subject to the regulation of the PUC. '60 The
intraterritorial services are virtually unregulated.'6' Such boundary-based
jurisdictional treatment has placed customers living within the municipal
boundaries at a great disadvantage.
162
1. Arguments Made by Proponents of Boundary-based
Jurisdiction
Proponents who support boundary-based jurisdiction believe that
local interests would be best served by municipal corporations' self-
government, not by state regulation.163  Self-government, from these
proponents' perspective, has been achieved through local residents'
participation in local affairs."6 These proponents also argue that because
154. Bibikos, supra note 34, at 889.
155. Id. at 890.
156. See Bibikos, supra note 34, at 890.
157. Meyer, supra note 2, at 316.
158. Id. at 316n.171.
159. See Bibikos, supra note 34, at 890.
160. 66 PA. CONS. STAT. § 1501 (2014).
161. See Meyer, supra note 2, at 316.
162. See id at 316-23.
163. Id. at 296 (citing Telly & Grove, The Municipal Utility and the Liberal
Economic Ethic, 30 CASE W. RES. L. REv. 267, 268 (1980)).
164. See COOLEY, supra note 13, at 261 (observing that "[s]tates... subdivide their
territory into counties, towns, roads and school districts, and.., confer powers of local
legislation upon the people of each subdivision...)". Id.
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municipal corporations are not profit-focused but are instead service-
focused, state regulations are unnecessary and undesirable. 
165
The idea that municipal corporations hould not be subjected to state
regulation is based on a traditional understanding that local government
has the inherent power of self-government.166 As Thomas Cooley, the
prominent 19th-century treatise writer and Michigan Supreme Court
Justice stated, "the American system is one of complete decentralization,
the primary and vital idea of which is, that local affairs [should] be
managed by local authorities, and general affairs only by the central
authority." '167 Influenced by this theory of localism,68 many states have
granted the power of self-government to municipal corporations through
their own constitutions.'69 Other states, such as Pennsylvania,170 have
granted such power indirectly by a "home rule provision," which in
essence confers municipal corporations all the authority not denied by the
state constitution or statutes.
171
2. Problems with Municipalities' Self-Regulation in the Modem
World
The theory of localism, however, is losing support in modem
society.172 Beginning from the late 19th century, cities and populations
have continuously expanded.173  Local affairs have become more
complicated, and residents no longer actively participate in local
governance.174 Currently, municipally-owned utilities typically follow
directions from the city council or a commission board that is
independently appointed, without involving local residents in the decision-
making process.1 75 Moreover, for the purpose of gaining political support,
a municipal corporation may give a certain class of voters greater benefits
165. Meyer, supra note 2, at 296; JOHN P. GREGG, REGULATION OF THE GAS INDUSTRY
§ 42.02 (LexisNexis Matthew Bender 2014).
166. Holyoke v. Smith, 226 P. 158, 159 (Colo. 1924).
167. COOLEY, supra note 13, at 261.
168. David J. Barron, The Promise of Cooley's City: Traces of Local
Constitutionalism, 147 U. PA. L. REv. 487, 496 (1999).
169. GREGG, supra note 165. For example, Ohio's Constitution provides that
municipalities have the power to operate public utility services. Id.; OHIO CONST. art.
XVIII, § 4.
170. PA. CONST. art. IX, § 2.
171. GREGG, supra note 165. A home rule municipality "has all legislative powers
to the same degree held by the legislature unless and until it affirmatively and expressly
passe[s] legislation to deny that power." Mitchell's Bar & Rest., Inc. v. Allegheny Cty.,
924 A.2d 730, 738 (Pa. Commw. Ct. 2007).
172. Barron, supra note 167, at 535.
173. Id.
174. See id.
175. Meyer, supra note 2, at 318.
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or considerations, sacrificing the interests of the general public.176 Local
interests, therefore, could no longer be effectively served through
municipal corporations' self-government.177
In fact, allowing municipal corporations to self-regulate on utility
matters only creates inefficiency. Utilities are often monopolies because
they own the infrastructure of the transmission and distribution system. 
178
Allowing a monopoly to police itself is viewed as unrealistic.
1 79
Furthermore, municipal corporations lack the administrative expertise of
the PUC.180 They have frequently mishandled customer complaints,
misapplied local regulations, and denied customers' intervention rights. "
To better serve local interests, placing the regulation power into the hands
of the PUC is a more effective practice.
Municipal corporations' self-regulation also brings excessive fee
charges.82 Due to operational inefficiency, municipally-owned utilities
usually have difficulty covering their costs.183 Although municipal
corporations generally charge rates lower than those charged by privately-
owned utilities,184 they tend to let their customers bear the costs of
inefficiency."' By contrast, a public utility regulated by the PUC is only
allowed to charge rates ufficient to cover its service costs and bears the
costs of inefficiency at its own expense.186 Therefore, even though
municipally-owned utilities are not profit-focused, their customers are not
adequately protected by the self-regulation of municipal corporations. To
better protect these customers, the PUC should exercise exclusive
jurisdiction over utility services provided by municipal corporations,
including those provided within the municipal boundaries.187
IV. CONCLUSION
In Pennsylvania, a municipal corporation that provides utility
services is not subject to the regulation of the PUC unless it provides utility
services outside of its municipal boundaries. However, only these
extraterritorial services are regulated by the PUC. The intraterritorial
services are virtually unregulated. Furthermore, if a municipal corporation
176. Id.
177. See id. at 315-23.
178. See supra note 4 and accompanying text.
179. Meyer, supra note 2, at 296.
180. Id. at 316.
181. Id. at 316-17.
182. Id. at 321.
183. Id. at 322.
184. Id. at 296. Public Power, supra note 18.
185. Meyer, supra note 2, at 322.
186. 66 PA. CONS. STAT. §§ 1301-1328 (2014). Meyer, supra note 2, at 321-22.
187. See Meyer, supra note 2, at 323.
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provides utility services through the form of a municipal authority, it might
be entirely exempt from the PUC's regulation. Consequently, customers
in Pennsylvania, if living within the municipal boundaries or served by a
municipal authority, would be outside of the PUC's protection. Municipal
corporations' self-regulation has placed these customers at a great
disadvantage.
To ensure that customers served by municipal corporations are
adequately protected, all municipally-operated utilities in Pennsylvania
should be subject to the exclusive jurisdiction of the PUC. The PUC is in
the best position to regulate utility matters because it is an independent
agency, equipped with experts and administrative expertise. To provide
the public with adequate, reasonable, and uniform utility services,
breaking down the barrier of municipal boundaries is necessary.

